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Introduction

Biologicd diverdty or biodiversty refers to the variability among living organiams from
dl sources induding terredtrid, marine and other aquetic ecosysems and the ecologica
complexes of which they are pat; this includes diversty a three levels, namey gendtic,
between species and of ecosysems. It provides criticd human needs for food, fibre, and
fudwood, and provides essentid services such as waer purification and carbon storage.
Biodiversty istherefore criticd to sugtainable development.

Yet recent human activities are eroding this biologica cagpitd a an daming rae. One
dudy suggess that humans today annudly mobilize gpproximady 40% of the totd
primary production on land. More than 60% of the world's mgor fisheries will not be
able to recover from overfishing without restorative actions. Naturd forests continue to
dissopear a a rae of some 14 million hectares eech year. The magnitude of human
impacts on ecosydems, combined with growing human populaion and consumption,
means that the chalenge of meeting human demands will grow.

The underlying causes of loss of biodiversty sem from changes in atitudes toward
naure, growth in human population and natura resource consumption; the impact of
globd trade; economic sysem that fal to vaue the environment and its resources, and
inequity in the ownership, management and flow of benefits from both the use and
consarvation of biologica resources.

Global Initiatives on Biological Diversity

The loss of biodiversty has been a mgor preoccupation of the globd scientific
community for severa decades However the initigtives taken by the World Consarvation
Union (IUCN), in paticular its Commisson on Enviromentd Law, snce the ealy
1970s and throughout the 1980s gave inditutiona backing to the worldwide concern for
the eroson of biologicd diversty.

The United Naions Confaence on the Human Environment in Sockholm in 1972
granted the issues of biodiversty politicd and legd legitimacy a an internationd leve,
and emphasized the link between development and consarvation.

In 1983 the United Nations Generd Assembly edablished the World Commisson on
Environment and Devdopment (WCED) and in a landmark publication entited “Our
Common Future’ rdessed in 1987, the WCED pointed out that for “sudtaingble
development” to be achieved there is a need to integrate environmenta condderations
into economic programmes. The WCED brought to the public domain the criticd issues
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of biodiversty loss and consarvation, which had for a long time been confined admogt
exclusvey to scientific and technicd discussons.

The United Nations Environment Programme (UNEP) took the globd concerns regarding
the management of biodiversty severd deps further. Its Governing council proposed
drong international meesures to protect biodiversty and by decison 14/26 of June 1987
edablished an ad hoc Working Group of Experts on Biologicd Diversty. After holding
three sessons between November 1988 and July 1990, it was transformed by the
Governing council of UNEP into the ad hoc Working Group of Legd and Technicd
Experts on Biologicd Diverdty. In 1991 the Group of Legd and Technicad Experts was
re-established and named the Intergovernmenta Negotiating Committee (INC) for a
Convention on Biologicd Divedty (CBD). It was this intergovernmentd body tha
caried through the actuad negatiation of the text of the Convention.

The Convention on Biological Diversity
The Negotiating Process

The process of negotiation lasted from March 1991 to May 1992. The CBD was meantt to
be pat of the agenda of the United Nations Conference on Environment and
Deveopment (UNCED) scheduled to teke place in Rio de Janeiro in June 1992. Hence
despite the difficult and a times confrontationd moments in the five formd sessons of
ten working days each, there was this sense of urgency prevaling that the treaty needed
to be concdluded urgently.

According to Ambassador Vicente Sanchez, the Chairman of the INC, the process, that
led to the adoption of the Convention was initiatled with the percgption — particulaly
among developed countries — tha it would be an dl-encompassing convention on the
conservation of species a convention on parks and reserves. This notion proved to be
unsustainable right from the dart and the discusson began evolving to include aspects of
the complex environment/devdopment interphase. Consequently, as  negatiaions
progressed, the character of the proposed cowention was modified, and the process
became much more complicated than had origindly been planned. Certan quesions and
issues became central aspects of the negotiations:

The cogt of taking measures to conserve biodiversity versus the cost of not taking any
such messures,

Access to genetic resources and the different possibilities of regulating it;

Whether the focus should be only on wild species or whether it should include both
wild and domesticated species;

Access to and transfer of technology — including biotechndogy — which mugst be
conddered for conservation and rationa use of the components of biodiversty;

Eventua sources and methods of funding the cogts of the measures that would have to
be agreed upon;

The consequences and impact of biodiversity conservation on trade and devel opment.



The CBD was sgned by more than 150 governments during the Eath Summit in June
1992 and it entered into force on 29 December 1993 when the minimum 30 countries
became Paties to it. At the end of 1999, some 175 countries hed rdified, making it one
of the most widdy raified internationd tregties on any environmentd issue.

Fundamental Issues Covered by the CBD

The objectives of the Convention (Artide 1), namey the consarvaion of biodiversty, the
sudtainable utilization of its components and the far and equitable sharing of the benefits
arigng out of the utilization of genetic resources reflects the compromise reached by the
negotiators, in particular the need to bdance consarvaion of biodiversty per se with the
rights of countries to utilize those resources in a sudtaingble manner. Further, Parties
should endeavor to undertake collaborative efforts to develop products from genetic
resources.

The CBD maked the departure from the earlier concept of treating biodiversty as a
“common heritage’ of humankind to that of a “common concern” snce most components
of biodivesty ae locaed in aess under nationd juridiction. Artide 3 literdly
reproduces Principle 21 of the Stockholm Dedlardion, recognizing that dates have the
veregn right to exploit ther own resources pursuat to ther own  environmentd
polices As pointed out by Sanchez, an important principle, that had a merdy paliticd,
nonbinding character changed after 20 years, into an internationd norm, a least in the
fidd of biodiversty.

On the issue of conservaion and sudainable use, The CBD contans a number of
ggnificat obligations. For ingance, Artides 6 and 10 require Paties to develop nationd
drategies and plans, to integrate biodiversty into relevant sectora or cross-sectora plans,
programmes and policies as wdl as into ndiond decisonrmeking. Artide 7 obliges
Paties to identify important components of biodiveraty and to identify priorities which
may need gecia consarvation messures, or which may offer the greatest potentia for
sudainable use. There is dso a need to identify and monitor processes and categories of
activities, which have ggnificant adverse effects on conservaion, and sudtainable use of
biodiversty.

There is ds0 an obligation to implement in Situ consarvation (Article 8) as wdl as ex Stu

consarvation (Article 9).

Sudanability is now viewed as the guiding principle for deveopment. Artide 10 of the
CBD deds spedficdly with obligetions of Paties to sudanably use components of
biodiversty.

The role of indigenous and locd communities in conserving biodiversty and  the
importance of treditional knowledge isrecognized in Article 8 ()).

The importance of public education and awareness and the need for research and training
are respectivdy dedt with in Artides 13 and 12. Artide 15 of the Convention establishes



rules concerning access to genetic resources, dating tha the regulation of this access is in
the hands of naiond govenments and subject to nationd legidation and dso tha
Contracting Parties will create conditions to facilitate other Contracting Parties access to
genetic resources leading to adequate utilization and not to impose redrictions contrary to
the objectives of the Agreement. Also, it edablishes tha Contracting Paties will
endeavor to cary out scientific reseerch based on genetic resources provided by
Contracting Parties, with their full participation and, if possible, within their territories.

Closdy rdated to the aove, Article 16 regulates the access to technology and technology
trander, induding biotechnology, edablishing the compromise of each Contrecting Party
to secure and/or facilitete to other Contracting Parties the access to pertinent technologies
for the consarvation and sudtainable utilization of biodiversty as well as the tranderence
of those technologies. The access and trandfer of technology to developing countries is a
maiter of gpecid regulation within the same aticle, where it is specified tha it will be
secured and/or fadilitated under far and mogt favorable terms including on concessond
and preferentid terms where mutualy agreed and, where necessary, in accordance with
the finanda mechaniam edablished by Artides 20 and 21. In the case of technology
subject to patents and other intellectud property rights, such access and trandfer shdl be
provided on terms which recognize and are consgent with the adeguate protection of
intellectud property rights Thee atides pay paticular dtention to the matter of
Contracting Parties, which provide genetic resources aso obtaining access to and transfer
of technology, which makes use of those resources.

Regarding biotechnology and the didribution of the benefits aisng from its use it is
edablished (Artide 19) ‘that each Contracting Paty will take legidative, adminidrative
or politicd measures as agppropriate’ to secure the effective participation in its research
activities on biotechnology of the Contrecting Parties that provide genetic resources for
such research, and to ensure tha those activities take place, whenever feasble, in the
same country that provides the resources. Furthermore, the article edablishes that each
Contracting Party will adopt dl gpplicable measures to promote and foder, in far and
equiteble conditions, priority access of the Contracting Parties in paticular developing
countries, to results and benefits derived from the biotechnology based on genetic
resources given by said Parties

With respect to the financid arangements, Artide 20 edtablishes that each Contracting
Paty undetakes to provide, in accordance with its capdbilities, financid support and
incentives for the activities which are intended to achieve the objectives of the
Convention, as wel as the commitment of the Parties which are developed countries to
provide new and additiond financid resources so that the Parties which are developing
countries can meet the agreed full incrementd cods to them of implementing measures in
fulfillment of the obligations of the Convention and to bendfit from its provisons On the
other hand, Artice 21 dipulates that a mechanism will be established for the provison of
financid resources to the Paties, which ae developing countries, on a grant or
concessond bass While the mechaniam is edtablished, its functions shdl be peformed
by the Globd Environment Fadlity (GEF) (Artide 39), provided thet this fund has been
fully restructured according to the criteria spelled out in Article 21.



The Impact of Globalization on Biological Diversty

As we move towards globd economic integration and a world economy characterized by
the liberdization of trade, globdization of cgpitd makets and rgpid diffuson of
advanced technologies and consumption there will be three issues tha would be mogt
dfected as far as biodiversty is concerned. These are biotechnology, biosafety and

bioprospecting.
Biotechnology

The importance of biotechnology in the conservation and sudtainade use of biodiversty
has received condderable internationd atention particularly in the context of the CBD.
Biodiversty provides rav maerids for vaious biotechnology indudtries in the
agriculturd, pharmeceuticd and chemica sectors The growth of the bictechnology
industry in the past two decades has been closdy associated with the systematic search
for genetic materid and the trandformation of this into new products i.e. chemicds and
drugs New biotechnologicd techniques have made it redively easy to search, screen
and dore gendic materid. Genetic resources have increesed in vaue with a mgor
resurgence in sreening of gendlic resources for ther medicdnd and  biochemica
properties.

Biotechnology is sdenceiintendve It involves the use of sdentific knowledge and
expatise from a wide range of distiplines such as botany, genetics biochemisry and
molecular biology. For example prospecting for new gendlic maerid with cetan
biochemicd propeties require interdisciplinay expetise and involves a seies of
procedures including search, collection, identification of plant materid, preparation of
extracts, bioassay of each fraction of the extracts verification of isolated compounds,
ducidation of the chemicd dructures and large sample isolation of compounds for
pharmacologica and toxicologicd tests.

Although the CBD does not make express provison for a trade-off between access to
genetic resources and access to trandfer of technology, it established a clear link between
the supply of genetic resources (from developing to developed countries), and access to
and trander of technology (from developed to developing countries), which makes use of
those resources. This link can be forged through collaboration between various partners
0 as to dlow indudridized countries to gain access to genetic resources while enhancing
the technological competence of the developing countries.

Juma and Sanchez (1994) agued that under such a venture the developing country
would not have to give away evaduated and characterized genetic materia to a foreign
enterprise interested in further devdopment and eventud commercidization of derived
products. The foreign enterprise would bring into the patnership its advanced
technologicd know-how especidly in the fidd of biotechnology. The genetic maerid



and technology would respectively pose as assats beonging to esch contributor, while
both patners would share any new or improved materid or product generated through
the collaboration.

Mugabe and Clak (1996) pointed out that while the role of biotechnology in the
consarvation and sudtaindble use of genetic resources has been recognized, the nature of
the technology has not been wdl undergood. Internationd discussons on trander of
biotechnology to the deveoping countries have not been bassd on undersanding
differences between biotechnology and other technologies. Biotechnology has often been
perceved as comprisng hardware or machinery. Its tacit nature has largely been ignored
or not undersood. Due to its science-intendve naure, its development, acquidtion and
trandfer do not involve the use of massve mechanicd eguipment but the acquistion and
goplication of scientific knowledge.

Therefore to effectivdly apply biotechnology to redize the objectives of the CBD, it is
imperdive that countries put in place gppropriste meesures to fadlitate its development
and trander. Apat from the phydcd infrastructure, it is important that a long-term
programme on human resource development be initiatled with emphass on the acquistion
of sdetific knowmledge and <kills in subjects like molecular biology, biochemidry and
genetics Developing countries must invest in education and training and it would be
helpful if financid assgtance could dso be extended by internationd funding agencies to
redize thisgod.

The adility of the developing countries to benefit from ther biologicd resources will
depend largdy on the extent to which they integrate biotechnology development into
ther development drategies. Each developing country needs to determine its naiond
needs and decide how much to invest in bictechnology development in reation to other
development activities Juma and Sanchez (1994) emphasized that there is a need to give
priority to biotechnology development as a drategic sector that would engble the
developing country to derive economic benefits from the consarvation of biologicd
resources. This should include gpecdfic messures tha bulld on the technologicd
competence already avaldble in the country as wdl as the acquistion of foreign
technology.

Biosafety

Recent devdopment have shown that biotechnology can dgnificantly contribute to
nationd devdopment such a enhancing the peformance of plants animas and
microorganiams, by reducing the cost of hedth cae and of agriculturd and indudrid
products, and by ensuring consarvation and sudanable use of biodiversty. It is however
important to note, paticulaly now as products deveoped through modern biotechnology
ae entering the market-place, that biotechnology poses some risks because techniques
such as genetic engineering modify genes and genetic materias in ways that do not occur
naturdly by mating or natura recombinetion.



Saety in biotechnology hes dways been a sengtive issue in intenationd  fora,
congdeing the potentid short and long-term risks posed once organisms resulting from
modern bictechnology gpplications are reeased in the environment, for example through
international trade. There are ggnificant knowledge gaps in the fidd of interaction
between LMOs and the environment, paticulaly in centres of origin and genetic
diversty. Deveoping countries are thus concerned that some LMOs imported into their
countries  deliberatdly or unintertiondly, might be hamfu to humans and the
environment. On the other hand, there are fears that internaiona biosafety regulations
might hinder the deveopment and application of biotechnology and prevet the bio-
indugtry that has dready invested a lot in biotechnology from regping the results of its
investments.

Many countries a present have not sufficently developed their capabilities for taking
advatage of the new opportunities in biotechnology applications nor for building the
regulatory framework that is essentid for its safe application. A basic preoccupation of
many oountries and regions is dill how to gan access to the new gpplications of
biotechnology. Unfortunatdy, this will not be a smple task snce such access needs to be
built upon appropricte biosafety regulatory mechanisms.  Paradoxicdly, regulations
canot be devdoped in a vacuum without the technology that brings about experience
and creetes gewardship, commitment and mativation through ownership.

A further complication is thet in the padt, technologies were largdy in the public domain,
wheress today, fewer and fewer technologies that developing countries may want to
trandfer, adapt and adopt are public, and this is likdy to dedine even further in the future.
As a reault, another new dimengon to biotechnology trander and biosafety has emerged,
namdy internationa reaions The enteing into force of the Convention on Biologica
Divergty has partly brought about this latter aspect.

Paradoxicdly, the dtention to biosafety within the Convention on Biologicd Diversty is
a reflection of exising concerns rather than the emergence of a new issue. Although there
ae two Artides in the Convention that ded specificdly with biosafety (8[g] and 19.3),
biossfety redly enters into the process of the Convention as a result of the agreements
dipuladed in Artide 16 for fadlitating access to the mehods and products of
biotechnology (technology trandfer). Thus the connection of biosafety with biodiversty is
twofold. Frd, for gppropriate biotechnology gpplications to be tranderred in a safe and
effecive way presupposes — and should presuppose — that biosafety regulatory
mechaniams are in place. Second, the saving and protection of biodiversty is a complex
endeavor that requires, on the one hand, protecting naturd habitais (for example from the
invason of dien spedes), and, on the other hand, dleviaing pressure on land extenson
into natural habitats.

One of the mogt dgnificant events in the future devdopment of biotechnology, induding
the innovation, commeddizaion ad maket avaladility of products will be the
creation of an internationaly agreed biosafety protocol.



Article 19.3 of the CBD provides for Parties to congder the need for and moddlities of a
protocol setting out procedures in the fidd of the safe trandfer, handling and use of LMOs
that may have an adverse effect on biodiversty and its components.

An Ad Hoc Working Group of Experts on Biosafety was edtablished by the Conference
of Paties of the CBD in 1994. Elements which have initidly been favored unanimoudy
to be incdluded in the Biosafety Protocol are dl activities reaed to LMOs that may have
adverse effects on biodiversty; transboundary movement of LMOs rdease of LMOs in
centres of origin/gendtic diveraty; mechaniams for risk assessment and management;
procedures for advance informed agreement (AIA); fadlitated information exchange
capecity-buildng and implementation; and definition of terms Eements with partid
uppot  induded:  sodo-economic  condderations,  ligbility and  compensation,  and
financia issues.

The Working Group hes convened Sx times between July 1996 and February 1999,
induding an extraordinary meeting of the COP but due to the contentious nature of some
of the issues it has not completed its work up to now. Outstanding issues include the
scope of the protocol and as to whether to include/exclude “products thereof” of LMOs
the procedure of advanced informed agreement; the process of natification; handling,
trangport, packaging and identification (or labeing); relaionship with non-Parties, and
S0C0-economic consderations.

While some may assat that the protocol was not reated to trade its implications for
trangport of commercid products across political boundaries and provison of proprietary
information cannot be ignored. Indeed some have suggested tha the biosafety
negotiaions could not be concduded on schedule patly because they dedt essentidly
with internationa trade issues that were deemed to bein the jurisdiction of WTO.

Bioprospecting

In September 1991, Coda Ricas Naiond Biodiversty Inditute (INBio) — a privete, non-
profit organizetion — and the USbased firm, Merck Pharmaceuticas, announced an
agreement under which INBio would provide Merck with chemicd extracts from wild
plants, insects and micro-organisms from Cogta Ricas consarved wildlands for Merck's
drug-screening  programme in return for a two-year ressarch and sampling budget of
US$1,135000 and roydties on awy rexlting commercid products INBio agreed to
contribute 10 per cent of the budget and 50 per cent of any roydties to the government's
Nationd Pak Fund for the conservation of nationd parks in Coda Rica, and Merck
agreed to provide technical assdance and traning to hdp edablish drug research
cagpacity in CostaRica

This agreement represents a watershed in the hisory of ‘biodiveraty prospecting — the
exploration of biodiversty for commerdaly vauable genetic and biochemica resources.
For decades, ecologists and environmentdiss have been arguing that pharmaceutical and
other commercid applications of biodiversty should hdp judify its conservation.
However, indudry invesment in naurd product research dnce the mid-1960s has been



gmdl, and it actudly dedined in the pharmaceuticd industry during the 1960s and 1970s.
Clearly, the INBio-Merck agreement demondrates a shift in indugry focus and the true

economic potentid of these resources.

This groundbresking agreement dso shows how companies can return a portion of the
benefits of pharmaceuticd development to the developing country where the chemicd
compounds originated. Further, it ensures that some of these proceeds will directly
finance consarvation while the remainder will indirectly finance consarvation through
biodiveraty ressarch, devdopment and indudstry in associdion with the naiond parks.
Coming as it did during the find negotigtions of the Intendtiond Convention on
Biologicd Diversty, the Merck-INBio agreement vaidated wha was becoming — after
heasted debate — an undelying tenet of the Convention: the far and equitable didtribution
of the benefits of the use of genetic resources among all those who inves in ther
continued existence.

Although its dose link to conservetion efforts has earned it exceptiond attention, the
Merck-INBio agreement is jus one of a ragody growing number of biodiversty
prospecting ventures. Jgpan has launched a mgor biodiversty ressarch programme in
Micronesa, the US Nationd Inditute of Hedth is screening wild species for compounds
active agang HIV and cancer, both Indonesa and Kenya ae edablishing inventory
programmes smilar to INBio's

This flury of interes and enthusasm in biodiveraty prospecting is taking place in a
policy vacuum. Virtudly no precedent exids for ndiond polices and legidation to
govern and regulate wildand biodiversty prospecting. Yet, the 166 countries that sgned
the Convention in 1992 now mugt pass implementing legidation that edtablishes just such
apalicy framework.

The dakes are high as countries begin to fill this policy vacuum. Done well, biodiversty
prospecting can contribute gregtly to environmentaly sound development and return
benefits to the cudodians of genetic resources — the naiond public & large, daff of
conservation units, famers, forest dwelers and the indigenous people who maintain or
tolerate the resources involved. Caried out in the mould of previous resource —
exploitation ventures, biodiversty prospecting can have a negligble o  potentidly
harmful effect on biodiversty consarvation and environmentaly sound development.

The vaue of biodiversty as a rav maerid for pharmaceuticd and  biotechnology
indudries is only a portion of its vaue to sodety. It makes good economic sense — and
often meats ehicd norms — for countries and communities to consarve biodiversty
whether or not they become biodiveraty prospectors. Indeed, it is entirdy possble — and
someimes highly appropriste — for nations to inves in biodiversty consarvatiion without
ever seeking to commercidize genetic and biochemicd resources. The normative
quesion of whether or not countries should commercidize gendtic and biochemicd
resources is not addressed here, but the urgent need to ensure that the commercidization
dready under way supports conservation and development is.



Key (Palicy) Challengesin The Short And Medium Terms

For deveoping Staes the key issues in the biodiversty negotigtions wee @ the
edablishment of specid sysgems of intdlectud property rights and appropriate
mechanians for compensating developing countries for the biologica resources provided
by it; b) the edablishment of mechanians giving devdoping countries access to the
technologies that are developed through the use of genetic resources that it provides, c)
additiond funding to fadlitate implementation of the CBD and access to technology. In
essence developing countries were seeking to implement a new way of busness a date
of affairs where the flow of bendfits arigng from biodiversity were more equitable.

The flow of benefits

The three leves of biodiversty — ecosystem, species and genetic variability — are dl
used in quite different ways and consequently have different benefit flows. So, for
indance, ecosysems ae relied upon as a means to protect watersheds to dabilize
climate and for eco-touriam. Species vaiability on the other hand is not only used for
eco-tourism but is used to provide vaidy in our diets and ultimady to guarantee food
security. Genetic vaidbility dso provides food security, by providing the bass upon
which famers and scientids are ale to develop resstance in crops to new pathogens.
Genetic vaiddility adso provides the source of new idess and drugs in the
pharmecautical indusry. The advent of biotechnology has meant that the use and
importance of genetic resources has increased dramaticaly. Thus, other indudtries such
as the wadte disposad indudry, the cosmetics industry and the horticulturd industry are
dl gating to focus on the naturd genetic diversty as means by which to devedop new
products and expand markets.

Although, the flow of bendfits arisng from the use of biodiverdty are complex and
multidirectiond, with every country receving benefits of one sort or another from the
world's biodiversty, they have in the past generdly been to the advantage of the
developed countries. The use of genetic resources illudrates this generd flow and is
representetive of the other uses of biodiversty. The technology to apply genetic
resources is largely hdd in the developed world, whereas the resource is largely located
in the developing world. Ownership of the genetic resources and access to the resources
was, prior to the CBD, dependent upon the type of genetic resource. Wild or naturd
genetic resources, those which the developing world is rich in, were consdered the
common heritage of makind and hence unownable For example the 1983
International  Undertaking on Plant Genetic Resources (“IUPQR”) which, as far as the
use of gendic resources is concened, was untii the CBD the mog important
internationd  indrument, embodied this atitude. The object of the Undertaking is to
“ensure that plant genetic resources of economic and/or socid interest, particulaly for
agriculture, will be explored, preserved, evduaed and made avaldble for plant breeding
and for sdentific purposes’. The Undertaking is grounded on the “universdly accepted
principle that plant genetic resources are a heritage of menkind and consequently should
be available without redtriction”.
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The Conaultative Group on Internationd Agriculture Research (CGIAR), which holds
the largest international ex-situ collection of genetic resources, operated on the basis that
dl its genetic sock was available on a free and unredtricted bads for bona fide users. It
held these resources “on trugt for the whole world community”. CGIAR dated tha “The
CGIAR recognizes tha the Centres’ gene bank’s collections cannot be conddered
amongs the Centres assts .... As trustees of internationd germplasm collections, the
Centres have an obligation to manage them for the benefit of the world community ...
This management responshility includes ... a guarantee of unrestricted access for the
benefit of the world community”. If, however, genes had been dtered or by
biotechnology or “improved’, then owneship was permitted through the concept of
intellectud property rights (“IPRS’). For example, microbid genetic resources, which
have been purified, are patentable and plant varieties that have been developed by
biotechnology or advanced agriculturd technology can be owned through the system of
plant breeder rights developed under the UPOV Convention.

Didinguishing between naturd genes and “improved’ genetic resources in such a way
contributed to a lack of equitable digribution of the benefits of use It dlows different
type of control over access and the extent that providers can appropriate the benefit or
vaue of the resource. The different treetment of genetic resources is commonly referred
to as asymmetric access to genetic resources.

Many indudries from developed countries benefit enormoudy from this asymmetric
access. Numerous gdudies have shown that pharmaceuticd companies have made
gonificant  profits  from developing drugs based upon pharmecologicdly  ective
biochemicds of wild flora found in deveoping countries. An often cited example of this
is the cae of two cancer drugs which Eli Lilly, a laage American pharmaceutica
company, devdoped from Madagascar's Rosy Periwinkle which earned $100 m per year
during the life time of the paent. Rady have pharmaceuticd companies pad any
compensation for this type of use of gendic resources of developing countries. They
have in the past congdered natural genetic resources as a public good and one, which
they have a right of free access to. In some instances the inequity is exacerbated by the
fact tha the drug which the pharmaceuticd company deveops is then sold in the
developing country where the genetic lead came from.

Smilaly inequiteble digribution of benefits is evident in the use of other agpects of
biodiversty. For example, with regard to the use of ecosysems, the deveoped world
effectively receves free and uncompensated from the developing world such benefits as
the sequedration of carbon dioxide that takes place in the forests of the deveoping
world or the use of the ecosystem diversty of the deveoping world by internationd eco-
touriam.

The Reasons for Equitable Distribution of Benefits

Apat from the mord imperative to address the imbaance in the flow of benefits there
are good palicy reasons why this imbaance needs to be addressed.
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Regulatory measures used in internationd regimes to protect biodiversty, such as the
edablishment of protected aress, sdting quotas, hunting seasons, prohibiting the taking
of cetan species have dmog without exception falled to ensure consarvation of living
resources. One indructive example of this falure is the atempts to regulate whding.
Under the 1948 Internationd Convention for the Reguldgion of Whding, the
Internationa Whding Commisson has tried for nealy 50 years to implement a
regula@ory regime, which managed whding on a sudaindble bass Yet, desite the
numerous atempts to develop quite sophisticated management plans, none has s far
been successful. The only gpproach which has had some success in consarving whaes is
the moratorium on dl commecd whding, which has been in force dnce 1985 an
gpproach which can hardly be described as sugtaindble use of a resource. Indeed, even a
the nationd leve, where quotas and other regulatory techniques are underpinned by
sanctions, (and therefore capable of being enforced in a manner unlike the consensud
nature of internationd regulaion) the purdy regulaory gpproach to sudanable use has
rady been successful. Nationd atempts to ban the taking of endangered species
represents an example of such a policy falure, which is rdevant for dmost every
country in the world.

The inadequacies of the traditiond legd approach to the problem of conserving
biodiversty or living resources means that policy mekers have increesngly turned to
different gpproaches. A popular dternative in recent years is the use of economic
indruments, which rdy upon persuason and incentives as opposed to duties and
obligations. Economic indruments work on the bass tha they motivate consarvation by
cregting financid incentives: They provide those tha bear the burden of conservation
with non-dtruigic reasons for underteking this burden. They dso provide the resources
to undertake the burden. In economic parlance these indruments seek to interndize the
externa cost and benefits of an activity. This means empowering those who live with
and have control over biodiversty to recave jus compensgtion for the use of this
resource by others In legd palance this is wha is meant by eguitable digribution of
benefits

Fndly and perhgps most importantly, cresting a more bdanced and eguitable
digribution of benefits not only provides more resources for deveoping countries to
underteke more conservation measures, but dso reconciles the divergent interests of
deveoped countries who wish to consarve biodiversty and developing countries who
wish to develop ther economies. To the extent that this occurs the principle of equitable
digribution of benfits bridges the ggp and resolves the tensons between the deveoped
and the devdoping world and provided the bass for a compromise which adlowed the
adoption of the Convention.

Implementing Equitable Distribution of Benefits
There ae numerous techniques for redidributing the flow of benefits. Trade

devdopment rights, debt for nature swaps, correction of trade didortions, dimination of
perverse incentives, internationd resource taxes and commodity cartds are dl examples



of techniques which at their heart are about making those that use a resource pay for that
use, or in the words of the economigs to interndize the externdlities.

The mechanisms which negotiators consdered in respects to cregting a more baanced
flow of benefits and the way that the CBD atempts to develop the guiding principle of
equitable digribution of bendfits into a legdly binding commitment are @ providing
fineandd assgance through the finandad mechaniam; b) sudaindble use of biodiversty;
¢) technology transfer; and d) controlling access to genetic resources.

During the negotiations of the CBD each one of these issues was dominated by strong
North/South tensons. Accessrelaied issues were on the whole some of the most
difficult in the negotiaion of the CBD. In order to be willing to discuss and eventudly
take on the consarvaion obligations, devedoping countries made certan demands of
ther own. Not only did they press for the Convention to become more directly use-
oriented, but many meade their paticipation in the negotigtions conditiond on the
incluson in the CBD of obligations and measures on three types of access access to
genetic resources, which they wished to have recognized as subject to nationd authority;
access to relevant technology, stressng that it includes biotechnology; and access for the
providing States to bendfits ultimatdy ganed from the use of genetic materid in the
development of biotechnology.

The Manner in Which National Governments and The International Community
Might MoreBroadly Addressthe Challenges

The onus of consarving and sudaingbly usng biodiversty lies & the nationd levd. This
responghility is linked to the principle of sovereign rights of States over ther naurd
resources which has been one of the important tenets of the CBD. The dealed
respongibilities and obligations on these maters ae reflected in the rdevant aticles of
the CBD such as Generd Measures for Consarvation and Sudtainable Use (Artide 6), In
stu Consarvaion (Artide 8) and Sudainable Use of Components of Biologica Diversty
(Article 10).

Nationd governments have much to do, conddering the spectrum of actions Parties have
to undertake and the wide range of policies they have to review. By the same token, the
notion that consarvation of biodiversty is a “common concen” of humankind implies a
common responghility to the issue basad on its paramount importance to the internationd
community asawhole.

The effectiveness of any internationa treety is dependent upon the extent to which it is
repected and implemented by its Paties Already this is happening in the CBD. For
indance, many countries are currently teking messures to trandate and implement plans
on access and equitable sharing of benefits of genetic resources. The importance of
nationd levd implementation for the Convention has meant that the CBD process has
moved rgpidly to put into place structure which will be crucid for ensuring its provisons
ae implemented by its Paties. It is therefore important that assstance to developing
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country Parties to implement the provison of the CBD through the finandad mechanism
be amultaneoudy followed-up.

The success of naiond action, seen from a globa perspective, will depend on the will of
both the developed and the developing country Parties to meet their obligations.

The Comparative Advantage the UN Might Have In Working with the International
Community in Addressing the Challenges

In 0 far as biodiverdty is concerned, the question is academic whether the UN has a
comparaive advantage in addressng the chdlenges It is inevitable that the governance
of such aglobd issue like biodiversty needs the direct involvement of this organisation.

It is interesting to note the levd of interes and commitment shown by countries toward
the CBD. Signed by more than 150 governments a the UNCED in Rio de Janero in June
1992, it came into force bardy eighteen months later. Today with 175 country Paties to
it, it must be one of the biggest treaty ever ratified to in the UN system.

The CBD presents an opportunity to redize important gods. Immediady after UNCED
one might have anticipated further prayress would have been made by now. However the
recently concluded UNGASS was an awkward reminder how hard it has been to sugtan
enthusaam, much less secure funding and inditutiond commitments. Moreover, of dl
the commitments to came out of UNCED, the CBD has proven the hardest to market to
politicdans and the public. Biologicad diversty is conddently ranked lagt in  public
avaeness among dl environmental issues, ranging from wildlife to dimate change.
Indeed, the condituency for biodiversty has to be consdered soft even among many who
condder themsdves environmentdids It is esder to rdly support for particular
biologica assts, tigers or wetlands, than for ardatively abgtract biodiversty.

Paties to the CBD cannot ignore that they are launching an uphill campagn a an
unpropitious time, jus when the environmentd movement's momentum gppears to be
plaeauing. For the Parties, medy educaing the public and world leaders about the
dekes much less agreeing among themsaves, will itself consume condderable effort. In
this context, the process needs to be redidtic about its gods.

From its inception, the CBD has been burdened with a lack of darity and potentid
conflict in its inditutiond misson. On the one hand, there ae those whose primary
motive is to conserve Nature for future generations. On the other, there are those for
whom consarvation must be subordinate to development. Of course, there is an important
range of policy options in which the two ams ae congruent, where “sudanable
devdopment” is more than a motto; there, cooperation will be easest to achieve. But
when the path of conservation departs from that of economic benefits when the Parties
consder proposals that would preserve valued assets, but a a cost to development, which
course will they teke?
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Even within the ambit of conservaion, inditutiond tensons perds that need to be
reolved. Those whose predominant concern is loss of species and ecosystems ae
tempted to seize upon this new framework convention as an opportunity to atack dl
bidogy-related problems on dl fronts. But there is dready a host of tredties, agreements
and inditutions that address biodiversty. Some bdieve that is pat of the problem, that
the present fragmentation of effort is too “piecemed”, and that dl these diverse efforts
require coordinated or consolidation. There is no way to draw dear lines between
biodiveraty, on the one hand, and mog of the problems that besst mankind, on the cther.
Desatification, rivers toxic waste, and ocean management dl impact biodiversty, as do
wegpons testing, trade, agriculture, mining and auto emissons. Moreover, there is little
evidence that grest umbrela agencies are in any way more effective or efficient than
moderatdy Szed indtitutions with more sharply focused mandates.

It is cdear that biodiversty cannot be safeguarded without advancing into aress aready
addressed by other regimes and that the CBD should avoid duplicating any ongoing
efforts that are moderatdy wel working. Where other agencies have dreedy initiated
biodiversty-advancing polices the COP dhould redrict its role to identifying problems
that have been overlooked, and recommend improvements,

Even this limited role will, however, inevitebly cregte tensons. For example to wha
extent should the Convention pursue its own agenda concurrently and independently?
How far can the CBD withdraw from fores manegement, and gill mantan credibility?
Where trade-rdated matters are concerned, should the Parties to the CBD try to influence
the WTO, or do ther best to withdraw trade-rdated matters (for example, in genetic
resources) from the WTO or place them under a competing regime? Even though the
aswers to thee quesions and other rased by the overlgpping mandates of various
processes have no immediate answer one can be sure that the CBD cannot take on dl
issues before it. The underlying question must be, in which aress is a commanding role
worth developing? In light of dternaive inditutiond competencies, of UNEP and CSD,
and of O many other agencies, what can the CBD contribute uniquely or preeminently?
Towhat extent can it even fill the role of indtitutiond eward?

Even if the Paties deer a clear path away from other indtitutions, and take up anly the
tasks mogt dealy within the purview of the Convertion, they will have to give some
ams priority over others if only because of budgetary and inditutiond condraints A
core agenda for the ams of the Convention has dready been lad out in a series of fird-
rate sudies going back to the 1980 World Consarvation Strategy, through Conserving the
World's Biologicd Diversty and Globd Biodiversty Strategy. At this point, the question
is not, what should be done? There is more to do than can be handled. The quedtion is one
of focus which of many worthwhile objectives take precedence? Perhaps it is possble to
identify and prioritize projects tha ae win-win: those tha can enjoy the support of
consavationiss and devdopmentdigts dike. The worg tragedy would be for the Paties
to bog down over rdaively remote and peripherd issues while the centrd needs that
ingpired the Convention continue to be postponed. Consder the amount of tota effort
tha has gone into biosafety. Supporters judify the atention by labding the issue
“crucd”. But it is possble to suppose that bio-safety has been labded “crucid” because
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it is something the Paties have been ade to agree to pend time on, putting off
discussion of problems that are far more consequentid.

Potential for Partnerships among States, International Organizations, Commercial
Organizations and Civil Society Actorsin Collectively Addressing These Challenges

Given the nature of the issues, which the Convention seeks to address, the Convention is
heavily dependent for its effectiveness on the actions of Paties and other inditutions. The
need to deveop inditutiond links with other internationd bodies, to develop cooperaive
relaionship with such bodies and hence mechaniams for coardinating these relationship,
is fundamentd to the implementation of the Convention. Each COP has resffirmed the
importance it dtaches to cooperation and coordination between the CBD and other
conventions, inditutions and processes of relevance. Consequently, it is not posshbly to
amply think of the inditutiond dructure of the Convention in terms of those inditutions
established by the processitsdf.

The mog important example of the role tha externd bodies play in the inditutiond
dructure of the Convention is the finanda mechanisms which in inditutiond terms is
largdy housed in the Globd Environment Fadlity, and its Implementing Agendes
UNEP, UNDP and the World Bank.

Inditutiond links have been edablished with a wide range of other bodies. The
Secretariat of the CBD has paticipaed in the Inter-Agency Task Force of the
Intergovernmentd  Panel on Foret and the Inte-Agency Committee on Sudanable
Devdopment (IACSD) of the United Nations. Agreements to provide a framework for
developing inditutiond links and cooperation with other bodies have been conduded
between the Secretariat of the CBD and the secretariats of the Ramsar Convention on
Welands, the Convention on Intenationa Trade in Endangered Species of Fauna and
Hora, the Convertion for the Protection of the World Culturd and Naturd Heritage the
Convertion on Migratory Species, the Intergovernmenta  Oceanographic  Commission,
the World Bank, IUCN, UNCTAD and the FAO amongst others.

The COP has regulaly adopted decisons directed towards other processes and invited
them to take an active role in the implementation of aspects of the Convention. For
exanple, the third meding of the COP invited the Convertion on Wetlands of
Internationd Importance to cooperate as a lead partner in the implementation of activities
under the Convention on Convention on Biologicd Diversty reaed to wetlands.
Consequently, the Ramsar Bureau has played an important role in the preparations for the
congderation of the biologicd diversty of inland waters for the forthcoming COP. As a
result it is expected that the programme of work which the COP may edtablish to address
the issue will invite the full and active paticpation of the Convention on Wetlands of
Internationa Importance process.
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