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Abstract

The UN Secretary Genera has properly stressed the importance of human rights in his 1999
Annual Report.

At the outset it is important to recall that globalization is more than an economic process. Itisa
multifaceted process made up of economic, socid, ecological, and military eements dl undergirded by the
globd principles of science and technology. Human rights and ethics are part of socid globdization. They
were globaized before the last round of economic mega-mergers.

Some of the mgjor chalenges facing the UN concerning human rights are:

1. Better integrating economics and humean rights, by: bringing the International Finandid Indtitutions
into the human rights movement, bringing Transnationd Corporations into the human rights movement,
paying more attention to socio-economic rights;

2. Countering those aspects of United States foreign policy characterized by: American
exceptionalism and defense of absolute saf-sovereignty, unilateralism, and what passes for nec-isolaionia

3. Correcting atendency in the Security Council to try to protect human rights by adopting paper
solutions rather than appropriately robust measures, which unfortunately must till be contracted out to
willing states because of the continuing wesakness of the UN in enforcement measures,

4. Conddering merging the human rights, humanitarian, and refugee regimesinto one meta-regime,
ahuman dignity regime, 0 asto improve protection and assistance sur place, thus coordinating the action
of UNHCR, UNICEF, WFP, the ICRC and others, while not losing the ability to seek crimina
prosecutions under existing tredties,

5. Improving the treatment of civiliansin political conflicts of various sorts by requiring sates to
report on measures taken to serioudy teach human rights and humanitarian principlesto military personnd,
and by requiring states to pay for human rights and humanitarian implementation steps according to an
equitable formula;

6. Merging the two existing ad hoc crimind courtsinto the new standing internationd crimina court,
which merits universa support, even while avoiding the trap of judicid romanticiam that expects crimina
courts to do more, and have a greater impact, than is reasonable;

7. Continuing with conferences and other forms of education or socidization that can only
transform international society into a human rights culture over time with regard to racism and xenophobia,
gender equality, sexud preference among consenting adults, etc.

Despite problems and perplexities, and with new challenges in the distance regarding eectronic privacy and
bio-medica developments, the human rights revolution holds out great promise.



The United Nations and Human Rights
in the New Millennium

“We enter the new millennium with an internationa code of human
rights that is one of the great accomplishments of the twentieth
century.” Secretary-Genera’s 1999 Annua Report, para. 257.

“Respect for human rights, as proclaimed in the internationa
indruments, is centra to our mandate. If welose sght of this
fundamentd truth, dl dsewill fal.” Secretary-Generd’s
1999 Annud Report, para. 276.

“[W]eindgg on the responghility of governments to uphold human
rights regardless of their palitical, economic, socid or cultura
systems and notwithstanding their economic and socid situation.”
Secretary-General’ s 1999 Annual Report, para. 275.

This essay address three subjects: what is the place of human rights in genera in the United
Nations activities a the gart of the new millennium; what is the rdationship between human rights and
globdization; and what are the most important chalenges confronting the UN in its human rights programs.

Most of the paper dedls with this third section.

The Secretary-Generd is correct that human rights is absolutely centrd to everything thet the UN
does, dthough many states do not act in kegping with thislogic. | then argue that globalization has been
broadly misunderstood as only an economic process, whereas it should be seen as a multi-dimensiona
process in which human rights play acentrd role. Findly | argue that the UN should build on the padt fifty
years, which represent alegal and diplomatic revolution in favor of human rights, by pushing for certain
progressive changes.

Inthe last andysis the UN has the requisite experience and comparative advantages to continue to
be an important catalyst in helping to achieve more of the promise offered for a better world by universal
humean rights.

I. The UN and Human Rights

It is easy to forget how the discourse on human rights has atered the culture of internationa
relations since 1945. Secretary-Genera Kofi Annan, in his 1999 annud report to the United Nations
Generd Assembly, remarked that the development of univers human rights was one of the great
achievement of the Twentieth Century. That view is duplicated by other ditinguished observersand islikely
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to endure over time.! Remarkable changes have occurred in the theory and practice of persond rightsin
the last fifty years?

Secretary-Generd Annan dso noted that unless human rights was kept front and center in al United
Nations programs, the UN would fall in amost fundamenta sense. Thisalsoisasound view. Everything
that the UN undertakes is to be ultimately measured againgt the protection of persond rights defined in
internationa law. The UN seeks not a vaue-free peace and security, much less a peaceful order imposed
by thelikes of Saddam Hussain, but peace and security based on human rights. Thisis evident in UN
objectivesin places like Bosnia, Kosovo, El Salvador, Mozambique, Cambodia, Namibia, etc. Moreover
the Organization seeks not just any type of development, but sustainable development reflecting the
centrity of the person. Thisis evident in recent changes at least in the theory of the UN Devel opment
Program, and certain development (and relief) agencies like UNICEF have become more rights oriented.

Furthermore the UN pursues ecologica protection compatible with the recognized rights of the person.
One can see this change, for example, in the fact that the UN Refugee Office (UNHCR) now manifests
an environmenta unit. Protecting human rights is not amargina tack-on, asop to warm hearted and fuzzy
headed politicd liberds, but acentra purpose of the UN that rdates to redligtic security and economic (and
other) basic concerns.

Given the extensve range of universd human rights dready recognized by the internaiond
community, it iscruad thet more be done to secure thar implementation—to move the law on the booksinto
the redlm of living law. This does not preclude the development of new standards as threats to human
dignity emerge. But without new and sustained efforts to apply what has aready been established, the
exiging normswill become discredited. The most pressing generd issue now for the UN and human rights
Is primarily that of implementation.

Il. Globdization

The quedtion is sometimes posad, whet is the effect of globalization on the implementation of human
rights, asif globdization were only an economic process and one that controlled the fate of other concerns.
Inthisessentidly post communist world, Marx would be pleased with this understanding of globalization.

Despite the trend to think of globdization asif it were a grictly and narrowly economic process—a
matter of buying and selling goods and services on a planetary, or at least massively internationd basis--
this trend reflects misunderstanding. It is more accurate to think of globalization as a rope conggting of
severd intertwined threads military, socia (human rights and ethics), ecologica, and economic. All four
threads are produced by the globd principles of science and technology affecting communication,
trangportation, weaponry, and production.

If economicsis becoming more and more globa, so isthe matter of ethics and human rights. In
fact, the globdization of human rights preceded the most recent round of globdization of economics-the
latter being reflected in the meta mergers of business enterprisesin the 1990s in an effort to maximize the
economies of scale. But human rights were globaized in the first half-decade after World War Two, when
the UN Charter, the Universal Declaration of Human Rights, and the Nuremberg Tribund (and to alesser
extent its companion in Tokyo) begin to make an impact on internationd reaions. Unlike the previousturn
of the century, when an increase in international economic activity was NOT accompanied by an increase
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in references to humean rightsin internationd context, the present turn of the century into the new millennium
was quite different.®

The globalization of human rights was based on two concernsin 1945 neither of which was
narrowly economic. World War Two produced the related beliefs that massive daughter and bestidity
could no longer be tolerated on ethica grounds (asif World War One has not made the point sufficiently),
and that nationa authoritarianism and repression was too dangerous as a political or security matter to treat
as a domestic matter of absolutely sovereign sates. Hence we saw the birth of the globa human rights
movement, based on a combination of ethics and security concerns.”

In other words, a fundamental and indeed primary meaning of globdization is that human rights
standards have been denationalized and transformed into an internationa, globa, planetary subject. A
amilar algument can be made about ecology and security. Clearly globdization is not just about economics.

Even when globdization is consdered as an economic process, one cannot redigticaly and
intelligently ignore its inherent socid and political implications. As a result of economic globdization,
unemployment may be increased in some places. Democratic governments may lose control of the
development process. Exploitation of workers may occur. Persond privacy and other aspects of human
dignity may be adversdly affected. Thiswas one meaning to the debacle of the World Trade Organization
mesting in Seettle during late 1999. Various parties, both insde and outside the forma meeting, registered
their view that a narrow economic focus was inadequate for the congtruction of ajugt internationa society;
one needed to pay more attention to such things as democratic decision making, labor rights, ecologica
protection.

One would have thought that a half century of experience with the World Bank would have been
aufficent to show the pitfalls of pursuing human welfare on anarrowly economic bags, asif the World Bank
could promote “development” and not be asocia and political organization as well as an economic one.

Just as the World Bank has had to creste an environmenta unit and move, however hatingly, toward
congideration of broad standards of good governance,® so the WTO will have to broaden its focus and
deveop linkages with socid, humanitarian, and human rights concerns. Humans are more than producers
and consumers.

It may be, as often stated, that no person is an idand, but economic globalization cannot be an
idand gpart from socid globdization—and aso politica globdization &t least in rudimentary form. Asfar as
the UN eraiis concerned, first came military globdization through oppostion to war, then socid globdization
through the establishment of globa human rights and humanitarian andards, then growing awareness of
ecologica oneness, and now economic globdization. Our daily discourse has the historical process exactly
backwards. Economics, a least in contemporary form, is something of a*“Johnny comelady” to thistrend.
Thisis not to deny the importance of economic concerns, or thet economic globaization may push-through
both positive and negative aspects-- the process of materid and mord integration of persons and nations
to dizzying new speeds and developments.

As should become dear in the following section, the question is not o much how does internationa
economics affect human rights, but how can globa economic, security, and ecologica concerns be
integrated with a centra and fundamental concern with globa human rights as a means to human dignity.

I1l. Key Chdlengesin the Short and Middle Term



1. It fdlows from the above that one of the mgor chalengesto the UN in the new millennium s
to better integrate human rights and economic concerns.  This firs mgor chalenge manifests severd
dimensons. (The order in which chalenges are listed is neither entirely arbitrary nor exactly scientific.)

## The Internationd Financid Indtitutions (IFIs), above dl the World Bank and the International
Monetary Fund, need to be brought into the human rights movement. The Bank is moving erraticaly but
inexorably toward useof “palitical conditiondity” and broad standards of “good governance’ in an effort
to advance capitdigtic development with a human face. Its sdf-critica comments about its performance
in Indonesia, and its misguided efforts there to turn ablind eye toward corruption and repression, is one of
the latest confirmations of thistrend. The same trend is evident in the InterAmerican Development Bank.

These and other IFIs need to follow the example of the European Development Bank and integrate
systematically human rights condderations into their loan policies. The toughest nut to crack will be the
IMF, which, much more than the World Bank, ressts efforts to broaden its perspectives so as to include
limited but explicit human rights concerns. (The IMF claims not to be a development agency in the firgt
place, but rather atechnica monetary agency.)

The dternative, that isto consder the IFls as beyond the reach of human rights expectations, isto
repegt the mistakes of the past. When the UN was trying to fadilitate the consolidation of liberal democracy
in El Sdvador in the late 1980s and early 1990s, which required significant governmenta spending for land
reform and other measures to integrate the former rebd parties into mainstream Salvadoran society, the
Bank and Fund (together known fondly as Bunk), were pressing austerity measures on the government.
This was detrimentd to the main thrust of the human rights and security efforts undertaken by the rest of
the international community.®

It is sad that the Bank and Fund have to be true to ther origind charters, which preclude
condderation of palitical factors. But practice can lead to customary law that effectively amends treeties.
Voating in various internationa organizations has been changed over time through practice. The Bank first
argued againgt, but now accepts, an ecologica dimension. Or, the Bank first said ecology was poalitics,
and now the Bank says ecology is gppropriatdy linked to sustainable economics. Likewise, the Bank is
clearly, if inconggently, indituting at least certain human rights considerations into its loan palicies.

Given the importance of the resources at the disposal of the Bank and Fund, they should not be
alowed to subsdize gross violators of internationaly recognized human rights. This the Bank recognized
when it held up a loan to Croatia, after Zagreb refused to turn over certain indicted suspects to the
International Crimind Tribund for the Former Yugodavia.. Likewise encouraging is the addition of the
Bank to the UN Inter Agency Standing Commission, headed by the UN Office for the Coordination of
Humanitarian Assstance, designed to coordinate the UN humanitarian response on the ground in ”man
made’ (and naturd) disagters. It has been recognized on al sdes that the Bank needsto be a part of pos-
conflict, democratic development efforts in coordination with humanitarian and human rights agencies.
Humanitarian relief should be, and increasingly is, linked to democretic development, hence the role of the
Bank.

## Transnationa Corporations (TNCs) a so need to be brought into the human rights movement.
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Asimportant as the Bank and Fund are, not to mention regiona development banks and bilaterd officid
development assstance, transnationd private investment drawfs public development assstance by a factor
of dmost ten. Inthelega systems of nationd liberal democracies, private corporations are not alowed to
discriminate againgt persons or groups, or to otherwise violate human rights. It should not be otherwisein
international society also organized according to principles of liberdism.”

This matter isalegd thicket, primarily because traditiondlly public international law has regulated
public, not private, authorities. Legd duties under the internationd law of human rights are borne primarily
by states and intergovernmenta organizations, not by private corporations. Legally spesking, matters may
be changing through various court cases rather than by new treaty principles.

In the meantime, much can be done as a practicd matter. The US government facilitated an
agreement among private parties to ded with labor explaitation in the transnationa but mostly American-
based gppard industry. (Most of the most affluent TNCs are incorporated in only two states, the US and
Japan.) That isto say that the US government mediated an agreement between various apparel companies
on the one hand, and consumer groups on the other, designed to ameliorate abuse of workers rights around
the globe. A principd feseture of the agreement isingpection of production facilities and public reporting by
arecognized private, independent human rights agency. Prominent companies, and even mgor American
universities with lines of sports clothing, have signed on to the agreement. Likewise, the German
government facilitated a private agreement to dedl with child Iabor in the making of rugsin placeslike South
Asa The World Bank has a program to pay families to keep children in school, and thus out of swesat
shops and other processes employing child [abor. The UN, beyond the Bank, can play Smilar intermediary
roles.

There are many waysin which TNCs can be persuaded that a reputation for responsible business,
for pursuit of profit with attention to relevant human rights sandards, can be an asset with the buying public.
TNCsdo not like to be faced with the prospect of consumer boycotts and other negative actions because
of labor exploitation and other violations of human rights. It did not help the reputation of the Springfield
Rifle Company to be convicted of illegdly sdling arms to South Africa under apartheid in violation of
international and US law. And it would not help other weapons suppliers to be exposed for sdling
particularly light armsin contemporary trouble spotsin theworld. Not just the policies of the World Bank,
but also those of UNICEF and the ILO show that the UN can and should be involved in these efforts of
monitoring and reporting and mediating. Some TNCs have turned to UN agencies, such as the UNDP, for
help in implementing socidly beneficid projectsin loca communities wherethe TNCs do business. The
notion of socid responsbility, which includes atention to human rights, is not foreign to many business.

There needs to be an improved UN-TNC partnership for the advancement of certain human rights.
Practice shows that internationa law is no barrier to many practica measures.

## Socio-economic rights need to be given more serious attention.  Socio-economic rights have
aways been the sep child or rdaively ignored part of theinternationd hill of rights. Civil and paliticd rights
have received the lion’s share of attention—mostly because of the emphases of western states and western-
based private human rights organizations. But Mary Robinson, the second UN High Commissioner for
Human Rights, is correct to try to make increased attention to socio-economic rights one of thehal marks
of her tenure and of the UN’s human rights work in the new millennium.
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Since the point of human rights to produce a life with human dignity and/or socid judtice, it is
perfectly clear that socio-economic subsistence rights are part of the very foundation of such a life? If
persons are unable to purchase adequate food, clothing, shelter, or health care through productive labor
in private markets, the just society will put policiesin place that assist in achieving those goods and services—
a least on atemporary or exceptiona basis. Socio-economic human rights sandards seek to advance such
developments. Persons want not only to have their civil and political rights repected, but aso to have thar
social security protected.’

It cannot  be persuasively argued that starvation or malnutrition, or lack of access to available
medica science, isjust arisk of life that should be endured, any more than lack of opportunity to vote or
accessto legd counsel can be consdered just arisk of life to be endured, depending on race, nationdity,
or economic class. The society that dlows mass garvation is just as complicit as the society that alows
mass murder. The society that dlows adequate hedth care or basic education to be based on ahility to pay
cannot be considered ajust society supportive of human rights. Sins of omission are just as damaging as
gnsof commisson. If | watch you die from starvation or inadequate medica care, while having the ability
to help you, | am just as morally responsible for your deeth asif | had actively strangled you.*°

It is perfectly reasonable to be concerned about cultures of dependency, in which individuas do
not assert themselves because of expecting public authorities to provide for them. It isaso reasonable to
be concerned about the negetives of bureaucratic regulation and control. Nevertheless, some nations such
as the Netherlands that take socio-economic rights rdlaively serioudy have compiled a quite remarkable
record concerning national economic growth, not to mention individua assertiveness and responghility.
Thereis obvioudy nothing inherent in the socia democracies of Western Europe that prevents them from
being among the most wedthy and stable countries of the world. One can strike a reasonable balance
between individud freedom, economic progperity, and socio-economic subsistencerights. It happens every
day of the year in numerous countries.

At the risk of being paliticaly incorrect, | would aso argue that the poorer countries of the globd
south should tone down their expectations about financia support for socio-economic rights from the
wesdlthy countries of the globa north, a least until they get their own housesin order on this question. Far
too many poorer countries, unfortunately like Zimbabwe of late, spend far too much on dubious wespons
acquistions and military adventures, and far too little on the socio-economic rights of their own citizens.
Some of the countriesin Africa being ravaged by the AIDS epidemic are the very same countriesthat are
spending vast amounts of time, energy, and money in transnationad armed conflicts that detract from both
economic growth and adequate hedlth care.

Based on changes in both the globa north and globa south, UN agencies like the World Hedlth
Organization, the World Food Program, and UNICEF should be given more support for their rights-based
approach to socio-economic programming. The UN Human Rights Commission should be more balanced
in its gpproach to supervisng the internationa bill of rights, giving more attention to socio-economic rights.

2. Given that the new millennium is characterized by a one Superpower world, one hasto face the
fact that a number of policy makers in the United States believe ether in absolute Sate sovereignty,
unilateral foreign policy, or neo-isolationism. This Stuation mandates for the UN adifficult and no doubt
long term effort to make US foreign policy more cosmopalitan. Humean rights issues are at the center of this



tension between the US and the UN.

## As explained dsawhere, American dite and mass congder themsdlves an exceptiondly good
people that stand above dl esefor persona freedom, with amission to teach the rest of the world about
the American way of life'* The US Condtitution and its Bill of Rights symbolize this nationa self-image.

Mord lessons hence flow from the USto others, not the other way around. The US has greet difficulty
in accepting thet internationd law and organization should take precedence over drictly American sandards
and procedures.

Thus the US refuses to accept that its adherence to the International Covenant on Civil and Politica
Rights should require any changes in US laws, or be the legd basis for any judicid action in US courts.
Thus it refuses to ratify the International Covenant on Economic, Socid, and Cultura Rights, or the
InterAmerican Convention on Human Rights. Likewise, the US refuses to accept the projected
Internationd Crimina Court, given the possibility that it might assert jurisdiction over US personnd aslinked
to the subjects of genocide, war crimes, and crimes against humanity (and perhaps crimes against peace).

The USwill assart abroad competence for internationd law and organization when the USisin the
majority, or part of dominant opinion, or possesses a veto, and thus is not likely to become a target of
authoritative internationd action. Hence it wasin favor of the cregtion of ad hoc crimind courts for Former
Y ugodaviaand dso Rwanda, but not of the ganding crimind court that might wind up with jurisdiction over
US personnd.*® From 1945 on, the US has consistently rejected a supranational internationa law of human
rights, whether regiond or globa, that would lead to supranationd review of the US relevant record. This
is in driking contragt to its democretic dlies in Western Europe, dl of whom have accepted the
supranationa authority of the European Court on Human rights, and 15 of whom have accepted the
supranationd authority of the European Court of Justice, connected to the European Union, which can dso
make human rights judgments-asit did early in the year 2000 about gender equdity in the German army.

When it comes to evauation of the US record on human rights, dominant American opinion is
supportive of an absolutist conception of sate sovereignty for itsdf, however much it might be prepared to
mke sgnificant in-roads on the daimsto sovereignty by others. This palicy orientation is very much bound
up in the American self-image or self-proclaimed identity. For a balanced, progressive, and cosmopolitan
gpproach to internationa human rights, this American sdf-image and absolutist defense of sdif-sovereignty
needsto be challenged. After dl, its European dliesin NATO are liberd democracies, but the European
Court of Human Rightsis hardly withering away because of lack of cases involving these (and other) dates.

Indeed, exactly the reverse is happening, as the Court has had to revise its procedures to accommodate
itsheavy caseload. Itisclear that American society could likewise profit from authoritative internationa
review, regardiess of the positive contributions to human rights from US law and its court system.*®

## It dso follows from the above that the US should be frequently fond of unilatera rather than
multilateral diplomecy. Infact, part of the US palitical spectrum isclinicaly paranoid about much action
through the UN, seeing in the UN—quite irrationdly given the US veto in the Security Coundll and prominent
position esewhere-athreet to US security, freedoms, and independence. Simply put, there is abias againgt
the UN in anumber of policy making cirdesin Washington.

All gates reserve the right to take unilateral action in matters of the highest importance, a view
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reflected in Article 51 of the Charter and the recognition of an inherent and unilaterd right of action for sdif-
defense. Moreover, it can befarly stated that the US prefersto act with the approva of the UN Security
Council or other source of collective approva and cooperation, as demondgtrated by its search for
multilateral and indeed UN gpprova for its policiesin the Persan Gulf in 1990-91, Bosnia 1992-95, Haiti
1994, Somdia 1992, and so on. Still further, some of its actions outside the UN Security Council, asin
Kosovo and Serbiain 1999, can be reasonably defended, even if reasonable people still disagree on the
wisdom of that course of action. In any event US action in Kosovo and Serbia in 1999 remained
multilatera in the context of NATO.*

Stll, the US as the most powerful state in world affairs in the 1990s has consistently opposed
strengthening the UN’ s capacity for decisve multilateral action. Thisisnot just a question of international
peece and security, but adso of the cgpacity for humanitarian intervention and direct internationa
enforcement of human rights. Washington has opposed a standing rapid reaction military force under the
control of ether the Secretary Genera or Security Council. It has opposed any drastic upgrading of the
UN'’sindependent capacity for intelligence gathering and anadlyss. And in other ways it has opposed any
creation of UN coercive power gpart from US control or veto. Worse ill, the US even blocked UN
deployment of multilatera forcesin the Greet Lakes region of Africain the mid-1990s when other states
were prepared to play the role on the ground that the US was not. The unfortunate truth is that after ten
years of aone Superpower world, we gtill find the UN woefully wesk in areligble capacity to redly enforce
human rights protection. The main reason for thisliesin US fear about truly effective multilaterd action on
the part of the UN. The US does not want to see the rise of any countervailing power. Presdent Clinton
was disngenuous in going to the UN and saying the Organization should do more to sop genocides,
because the US had made it impossible for the UN to act in places like Rwanda and Democratic Congo.

US assations of aright to reduceits legdly obligatory paymentsto the UN, regardiess of what the
UN Charter or General Assembly might say, isindicative of adangerous and irrepongble unilateraismin
US policy making, not made any more paatable by its origins in the lunatic fringe of congressiond
Republicans rather than in the White House or State Department. The much praised agreement between
the Executive and Legidative branches that dlowed the reease of US funds to the UN in late 1999
contained numerous diktats in which Washington unilaterdly imposed conditions on the UN, in clear
violation of Charter provisons. Also indicative of a continuing strong grain of  unilaerdiam is the
widespread view in Washington that US military personnd should not serve under UN command. Such
sarviceisnorma for dl others but not for the US. When the totadly independent US command in Somdia
took decisonsleading to adebaclein centra Mogadishu in October, 1993, the highest levels of the US
government tried to shift the blame to UN officids.

The US penchant for periodic unilateralism and bias againgt the UN remains a problem for globd
human rights protection, as it does for other dimensions of UN activity.

## Much has been written about isolationism in American diplomatic history, and there has been
consderable tak about neo-isolationism in contemporary American society. The Stuation is complex.
Presdentid candidates in both mgor parties are clearly internationdists of ether liberd or conservative
persuasion, or more likely some mixture of the two. And most of the public is clearly not supportive of
more radica forms of isolationism such as withdrawa from the UN or congtruction of afortress American
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built on the blatant nativism and protectionism as recommend by margina public figures like Patrick
Buchanan.

But American society is clearly not in active messianic mode, asin the 1898 Spanish- American
war, forced on areluctant Spain so that the US could “liberate “—at least eventudly--the Philippines and
Cuba, and incidentally acquire some dependencies in the process. If attention to human rights abroad
entails congderable cogt, especidly in terms of military action costing American lives, American society is
ultracautious. USinterventionsin Lebanon under Reagan and in Somdia under Clinton, and congressiona
wariness about interventionsin Haiti and Bosnia under Clinton, al suggest definite reservations about loss
of American livesin pursuit of other than traditional conceptions of US vital nationd interests. Thisisnot
atogether abad thing. Prudence in expending human livesis normdly avirtue. Moreover, some evidence
suggests that the American public was prepared to pay ardatively high cost to expel Iragi forces from
Kuwait in 1991, and might, given effective presdentia leadership, have supported the dispatch of US
ground troopsto fight in Kosovo in the spring of 1999.

The fundamentd point is that American society is most of the time disengaged from the daily
management of internationd affairs. Thus if Washington policy makers try to have foreign policy on the
chegp, and dash most forms of spending for foreign affairs, the military budget excepted, the American
public will defer.® The US remains a large, powerful, self-centered nation. 1n the 1990s it replaced an
internationdly oriented Presdent with one whose interest in internationa affairs was sporadic a best, until
the waning days of his administration and his belated concern about his place in world history. American
society also coughed up a Republican controlled Congress whose leadership sometimes boasted of not
owning passports and not seeing the merits of internationa travel. Of course this was the same polity that
fashioned NAFTA and joined the WTO and agreed to expand NATO membership. The issue was not
asgmpleisolaionism but the persstent and responsible management of internationa affairs-because those
affairs were not just international but transnationd or intermestic, impinging deeply on supposedly local
concerns. That everyone's backyard had been increasingly internationaized was more obvious in the
smaller and weaker countries of the world than in the US.

The leadership of the UN, made up of both the international secretariat and key member states,
needed to face the chalenge of dedling with asingle Superpower that was il parochid in many ways. The
US frequently defended its turf with clams to absolute sovereignty, was periodicaly suspicious of the
compromises entailed in true multilateral diplomacy, and as a society was detached from daily aspects of
international relations . US foreign policy was deeply problematic for the UN from time to time, and the
Organization would require diplometic skill and patience in trying to moderate some of these policies over
time. UN human rights programs were negetively affected by these US characterigtics, like other parts of
the Organization.

3. The UN Security Council, having been credtive in expanding the concept of internationa peace
and security so as to compensate for the absence of an accepted doctrine of humanitarian intervention to
try to protect human rights in places like Bosnia, Somdia, and Haiti, should take care that a blizzard of
paper solutionsin New Y ork does not exceed the redistic cgpacity to protect ar place. Given that the US
and certain other states on the Council are reluctant to incur costs for the rights of others, care must be
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taken that the Council adopts appropriate policies when faced with egregious violations of human rights.
Unfortunately the Council seems to be making the same mistakes again in placeslike SerralLeone in the
year 2000.

##Starting with the subject of Iragi Kurdsin the spring of 1991, and building on the complex cases
of Rhodesiain the 1960s and South Africain the 1970s, the UNSC began to invoke Chapter VII of the
Charter to ded with matters that were traditionally considered to beinternal or domestic, by focusing on
the internationa repercussons of represson and malfeasance essentialy ingde states. This samelogic was
gpplied to Haiti and Somdia Aress of the Former Y ugodavia presented more complex issues. Whatever
the judgments about the nature of conflicts in the former Y ugodavia, progressvely in the 1990s the UNSC
adopted many legdly binding decisions, many of them pertaining to the human rights of persons caught up
in some type of armed conflict, disorder, or “complex emergency.”

##AL times the members of the UNSC refused to authorize the amount of force recommended by
the Secretary Generd as need for the attainment of objectives. At other times the Council authorized some
objective, such as the crestion of safe havens for non-combatants, without adequate provision for their
defense. At 4ill other times UN fiedld commanders, specid representatives, or even the Secretary-Genera
himsaf refused to authorize the use of force even though such authorization was avalablein principle. The
result, as sometimes admitted by UN reports themselves ex post facto, was a discrediting of the UN when
attempting to protect human rights, not to mention afailure to protect the rights, including the right to life,
of persons in the affected aress.™®

The UNSC seemed to believe that tough talk in New Y ork would intimidate some quite ruthless
political and military leadersin placeslike Serbia, the Serb Republic in Bosnia, Somalia, and other places.
As could have been expected, these warriors without honor™” continued their systematic murder, rape, and
torture--and lesser abuses of modtly civilians. The UN never redized at the time the extent of evil on the
other sde, and thus never chose the gppropriately robust actions to counteract it. Journdistic usage
notwithstanding, peacekeeping is not enforcement or direct protection. One cannot keep the peace which
reflects human rights, when peace has not yet been made and when the parties continue mayhem without
respect for the most dementary standards of human decency.

##This record mandates caution in the future regarding UNSC recourse to the language of Chapter
VIl and subsequent language demanding some important change in the behavior of fighting parties. The
unfortunate redlity is that if the UNSC redly believes that physical coercion might be necessary to stop
violations of human rights, or at least the credible threat of coercion, it is going to have to contract out this
task to states willing and able, but with proper oversight from some UN unit--whether the Council, asub-
committee of the Council, or an officein the Secretariat. Paper thregts will not suffice. The UN is till not
prepared for genuingly supranationa enforcement action. Once again, thisis as much a human rights and
humanitarian issue as a security issue.

4. The UN needsto consder effectively merging human rights, humanitarian action, and refugee
afarsinto one meta-regime, as far as action on the ground is concerned. Exigting legd and diplometic
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“boxes’ for categorizing events and victims do not work very well, athough they could be resurrected in
the event of crimina judicid proceedings

##Given the decentraized way in which decisons are normaly reached concerning whet is peaece
and war, what isinternationd and internal armed conflict, it has been clear for some time that it is only with
greet difficulty that the international community can reach a consensus asto the legd status of a particular
Stuation involving serious conflict or unrest. That being o, it is frequently not clear whether some part of
international humanitarian law gpplies, or whether the international law of human rightsin peace should be
legdly controlling.

Likewiseit is clear that many persons can find themsdavesin dire sraits and without benefit of a
norma relationship with the government of the state in which they normally reside, without meeting the legd
qudifications of a conventiond refugee. One might be an internaly displaced person, areturnee, a person
fleeing war or ingtability. One might not therefore be a person with awell founded fear of individua and
provable persecution and having crossed an internationa border because of not being able to rely on the
“normal” relaionship with his or her government.

##n the scrum of internationd relations, various actors try to protect and assst persons in dire
draits because of “man made’ events without much attention to legal categories about Stuations and
victims. The UNHCR or UNICEF may become the lead UN agency on the ground for provision of relief
to needy civilians, without much attention to who is technicaly a refugee and who is not, or whether relief
goes to civilians other than needy mothers and young children. The Internationd Committee of the Red
Cross, which isnot aUN or public agency, may share roles with UN actors without much attention to
whether one is dedling with nationa unrest, an internal armed conflict of a Protocol 11 type or a Common
Article 3 type, atraditiona international war Stuation or a Protocol | Situation, or a so-called complex
emergency.™® Thus these and other agendies dedling with international humanitarian protection and relief,
which isto say the protection of certain humean rightsin armed conflict and human displacement, have drawn
up codes of conduct that transcend legal argument about Situations and victims. They are working on
quantifying what is required to meet internationa standards for adequate relief across Stuations, including
natural disasters.

##This trend should be encouraged through the facilitation of the UN Office for the Coordination
of Humanitarian Affairs. 1t might not be totally naive to think that OCHA under cgpable leadership might
eventually assume the relief functions now spread across the UNHCR, UNICEF, and the WFP, leaving
those agencies with effortsin behdf of diplomatic-lega protection for various types of displaced persons,
needy mothers and children, etc. The Red Crass agencies could continue as independent partnersin relief,
with the |ICRC having specidized roles concerning prisoners of war, etc. The great dphabet soup of NGOs
would aso continue as vita partners of UN humanitarian schemes.

##t does not matter much whether the revised UN schemeis called the human dignity regime or
something se. The central point would be to enhance the protection of and assistance to personsin need
because of palitica events. Thiswould be done through improved coordination and a clear sharing of tasks,
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on the basis of agreed upon standards. An essentia part of the change would be a careful study of the
comparative advantage that each mgor relief agency bringsto the table. There would need to be a careful
condderation of improved funding; these activities should not be run on unpredictable shoe strings. Inthe
event of crimina justice proceedings at either the internationa or nationd level, suspects could il be
prosecuted under internationd humeanitarian law or the internationd law for humean rightsin peace, according
to the precedents of various tribunals. Exidting treaties would not have to be revised or erased, and nothing
would be logt from the crimina judtice tradition that has dready emerged. But currently there is a
disconnect between dl the legal categories devised for Stuations and victims of political unrest and human
displacement, and the redlity of internationd protection and assistance efforts sur place. That disconnect
needs to be remedied.

5. Reatedly, one of the greet problems in the new millennium is the fate of civilians in amed
conflict and related or smilar Stuations. It isnot easy for the UN to take long term action to improve their
Stuation, for basic sandards are st in treaties of international humanitarian law negotiated outsde the UN.

And the ICRC, a private agency whose governance body is made up of only Swiss citizens, has played
an important role in the development and supervison of this law snce the middle of the 19th century.

##The UN, perhgps through the Secretary Generd or the Generd Assembly or the Human Rights
Commission, could at least cdl on states to file reports with the Swiss government, the depository of the
IHL, or the ICRC, or the Red Cross and Red Crescent Conference concerning the teaching of humanitarian
law to their military personnd. Aswesk as reporting requirements are under the internationa law of human
rightsin pesce, a least they exist and require some nationa agency to compile the material and send it to
the UN. Thereis no such reporting requirement under the Geneva Conventions and Protocols. There
should be. Until thet defect is remedied, the UN could encourage the practice of voluntary reporting. That
would at least alow some dtates to see what others are doing, while putting subtle pressure on states to
take serioudy the existing sandards on protecting and asssting civilians. The Red Cross and Red Crescent
Conference, which meetsin principle every four years, collects some information on this subject, but the
process generates little pressure on states to take the dissemination of IHL serioudly.

##Smilarly, the UN should cal on states to discuss the funding of activities that take place under
the 1949 Geneva Conventions and 1977 Protocols. Currently states are able to profess their commitment
to the humanitarian standards found within one or more of these instruments, but pay not one centime for
the protection and assistance activities that transpire.  The same Stuation obtains, for the most part,
regarding forced displacement, since the UNHCR operates mosily on voluntary contributions from states.

States should be asked to place their money where their diplomatic mouth is. If they get the public rdaions

benefit that comes from accepting the law, they should make a payment for its gpplication, perhaps
according to an equitable formula. The meager funding of humanitarian activities (and human rights ones
too) should be remedied. Funding patterns for the regular UN budget indicate that human rights and
humanitarian affairs are dill conddered by Satesto be margind rather than centrd activities of the UN. The
Organization can a least encourage a dialogue on this subject, while continuing with its new coordinated
appeals by OCHA for voluntary contributionsto UN relief actions.
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6. The UN, having sumbled into the cregtion of ad hoc crimina courts as a short term public
relations maneuver, and then having pushed for the creation of a standing internationa crimina court, has
no option now but to see the latter matter through to a successful conclusion; but the Organization should
beware of judicia romanticism and faling into the trap of expecting courts to be more effective and have
greater impact than the facts warrant.

##The UNSC, not wanting to authorize decisve intervention into the Bosnian affair in 1993
because of anticipated codts, fell back to crestion of an ad hoc crimina court in order to give the impression
of doing something about arocities. Having done so once, the Coundl did o again, for essentidly the same
reasons, in Rwanda about ayear later. From this ignominious beginning evolved a widespread push for
crimind judtice and an end to impunity for egregious violaions of human rights and humanitarian law. In
1998 a diplomeatic conference approved overwhelmingly a datute for anew internationa crimind court to
be loosely associated with the UN.

##The fact that by early 2000 only ahandful of states hed ratified the ICC gtatute indicates careful
review of the Rome diplomatic conference. Broad evidence strongly suggests that there is no one,
preferred, best gpproach to responding to past gross violations of human rights and humanitarian law.*
South Africaand El Salvador, among others, have moved toward an end to bloodshed and the sabilization
of libera democracy by avoiding crimina prosecution which focuses on the padt, in favor of qudified
amnesty and nationa reconciliation that looks toward the future. Other parties had tried a variety of
measures, including doing nothing, holding netiond trids, supporting netional or internationd  truth
commissions, barring violators from public office, etc.

##1n some Stuations thereis a clear conflict between peace and justice, between making political
compromises to end violence and trying to punish gross violators. The new 1CC was crested on the basis
of complementarity, which means that the Court—once the necessary rdtifications have been obtained-- will
become active only if the rdlevant nationd authority falls to carry out a proper investigetion and, if
warranted, prosecute. Various safeguards are built into the satute to restrain the independent prosecutor
from bringing specious charges againg agtate. Still, the prosecutor, and the specia panel of judges to
whom the prosecutor must report, will be faced with the exercise of essentidly apalitical judgment in some
Stuations. Would a future prosecutor and judicid panel seek to overture nationa decisons in favor of
amnesty, nationa reconciliation, and/or a truth commission in lieu of crimind justice? Would a future
prosecutor second guess afuture Nelson Mandda on the wisdom of avoiding crimind justice rdating to past
political struggle?

##Moreover, in future Stuations Smilar to the Greet Lakesregion of Africain the 1990s, it isclear
enough that the regiond hodlility is so greet that afew court cases, whether nationd or internationd, are not
going to stem the tide of caculated brutdity. The extent of hatred is beyond judicia resolution.

##Neverthdess, having comethisfar toward internationd crimind justice, the UN should urge that
the two ad hoc courts be folded into the new ICC, and that dl states sign and ratify the statute. Existing
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internationd courts have certainly made some specific contributions to enhanced protection of human rights
and humanitarian gandards. The new Court should be given a chance to prove its worth, including proving
that it knows when to defer to nationa decisions that bypass punishment for the sake of ardatively just if
imperfect peace. Given that most liberdl democratic states support the new Court, including those like
Canada, Itay, Britain, and France they have practica experience in putting their soldiersin harm’sway in
complicated foreign stuations, US opposition to the Court should be seen for what it is-an exercise in
romantic nationaism that bears little relation to the adequate safeguards againgt abuse built into the Satute.

7. Findly in this brief list of mgor chalenges in the short and medium term, the UN should
recognize thet for many human rights and humanitarian problems, there is no substitute for patient diplomacy
over the long haul, diplomacy that educates across generations®  There is plenty of evidence that
progressive ideas do make a difference over time In the past we have seen the end of foot binding,
colonidism, davery (mostly), European Stdinism, South African gpartheid, and so on. In recent yearswe
have seen grestly increased atention to women'srights, the rights of the child, racia discrimination, libera
democracy, and so forth.

##The UN, being an intergovernmenta organization, can only do in the lagt andyss what its
members, especialy the most powerful members, alow to be done. Thusthereis no avoiding the need to
educate gates into the desirability of more protection of human rights and humanitarian standards.

##Whatever the palitics of the moment alow by way of immediate protective action, whether by
humanitarian intervention or creation of crimina courts, for example, there will dways be a need for
conferences on racism and xenophobia, on women's equdity, on freedom for sexud preference among
consenting adults, and on any number of other human rights subjects that generate controversy in various
parts of the world.

I11. Conclusion

Despite its weeknesses, the UN system will remain heavily engaged in human rights devel opments
in the coming years. Thisis not only because of the current Secretary-Generd’s obvious interest in the
subject, or the fact that he is now supplemented by a highly committed UN High Commissioner for Human
Rights®? The UN has universd membership, established human rights commissions and agencies,
speciaized bodies with considerable experience and quite frequently a good reputation for serious work.

Moreover, human rights is now increasingly accepted as a legitimate and regular part of internationa
relations. There are now more liberd democracies in the world, and states aspiring to be libera
democracies, than at any other time in world higtory. All of this bodes wdl for the UN and human rights.

It is true that some regiond arrangements, mostly in Europe, provide more reliable internationa
protection of civil and politica rights than doesthe UN. It istrue that some human rights NGOs have more
dynamic reputations than some UN agencies. It istrue that state foreign policies can sometimes give UN
human rights proceedings the unmistakable odor of nationd ideology or self-interest.

Some of these weaknesses and distortions can be at least somewhat counter balanced by: giving
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fuller UN participation to human rights NGOs, cregting a forum where business responsbility can be
discussed and advanced, interjecting human rights more deeply into the relatively new Council on
Sudtainable Devel opment, endoraing the new internationa crimina court, improving the coordination among
human rights and humanitarian actors so as to maximize impact.®

We will never run out of human rights issues and problems.  And while we cannot be asked to
predict the unpredictable, it is clear that the future will bring additionaly complex problems of individud
privacy (eg., the Internet) and bio-medica science (gg., cloning). It is likey these developments will
necessitate ill more globa human rights standards.  Yet more standards without more effective
implementation measures leaves the glass less than haf full.

Despite the persstent problems and perplexities, on the basis of progress during the past fifty years
it does seem that globa human rights holds out the promise of proving “asimportant as the greet revolutions
of the preceding centuries”®* The UN is likely to continue to be in the center of dl this, as it has since
1945.
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